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4 2(n) NOTICE —GENERALLY : USE OF STANDING NOTICES

¢ 2(F) NOTICE, TIMING : POSTING OF NOTICE SHOULD NOT BE
DELAYED IN ORDER TO INCLUDE AGENDA

4 6(1) MINUTES: ADOPTION OF WRITTEN MINUTES REQUIRED
WHEN VIDEO SYSTEM MALFUNCTIONED

*Topic numbers and headings correspond to those imé Opinions Index (2014 edition) at
http://www.0ag.state.md.us/Opengov/Openmeetings/BMKbpical_Index.pdf

August 20, 2015

Re: Frederick County Historic Preservation Comiaiss
Kimberly Mellon, Complainant

Kimberly Mellon, Complainant, alleges that the Feadk County
Historic Preservation Commission violated the Opéeetings Act with
respect to its December 3, 2014 meeting on whethaarticular property
should be designated as historic. Complainangedletwo violations: a
failure to give “reasonable advance notice,” asuiregl by 8§ 3-302 of the
General Provisions Article,and a failure to adopt minutes in a timely
manner, as required by 8 3-306(b). The Commisetsponded to those
allegations and provided information in responseunostaff’'s questions.

The complaint also contains allegations about tlenission’s
practices with regard to the posting of materiaisits website and about
Complainant’s efforts to inspect County permit dilehat are apparently
maintained by a County permits department. BecdlnseAct does not
regulate these matters, we lack the authority tress$ them.

Notice

The Act requires public bodies to give “reasonauleance notice” of
their meetings. 8 3-302(a). While meeting notitey be posted in a variety
of ways, they must, at a minimum, “include the détee, and place of the
session.” § 3-302(b). The Commission gave noticta \that content one

L All statutory references are to the 2014 voluméhefGeneral Provisions Article
of the Maryland Annotated Code.
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week before the meeting and in two ways recognizgdhe Act. The
guestion here is whether that notice was givenstveabl[y]” in advance. In
assessing timeliness, we have stated that “thehsbone of ‘reasonableness’
is whether a public body gives notice of a futureeting as soon as is
practicable after it has fixed the date, time, gtate of the meeting.” 5
OMCB Opinions 83, 84 (2006).

The Commission’s standing website notice annougeegrally that
the Commission holds regular meetings “on the fi&dnesday of each
month 8 to 10 times per year.” The standing nadimes not address particular
meetings and so did not state that December 3, 2@i4d be one of those
Wednesdays. It also does not specify the time &wk@f the Commission’s
meetings. The agenda issued before the Commisddmvember 5, 2014,
meeting did announce that the Commission would rmeddecember 3; it
specified the location, but not the time. From Nuober 15 on, the property
in question was posted, presumably by the propmwtyer, with a notice on
the Commission’s form. That notice specified tmeetj date, and place, but
it was not given by the Commission, and it waspuasted in a place where
the public would generally expect to find the Corssion’s notices. Finally,
on November 25, 2014, the Commission posted amatssite an agenda that
specified the time, date, and place of the Decen3bareeting. Also on
November 25, staff posted a copy of the agendaeaCounty’s Community
Development Division offices. In short, by Novemligrthe Commission
knew the date, time, and place of the meeting minhdt post notices with
all of that required information until November 2&e week before the
meeting.

Despite the Commission’s evident delay in postingcanplete
meeting notice, this does not appear to be a mattehich a public body
has intentionally delayed giving notice in ordekéep the fact of a meeting
secret. After all, the Commission met on its reguteeeting day, provided
the full information a week in advance, and haéady disseminated some
information that confirmed the meeting date. Sdew we view the
November 25 notices in context, we are reluctantdézlare that the
Commission violated the Act, especially becauseappears that the
Commission includes agenda information—more infdaromathan the Act
requires. Still, the publication of complete megtimformation only one
week before a meeting that had long been schedeggécially when that
week included the Thanksgiving holiday, was hardéal.

For suggestions on how the Commission might mottishstanding
meeting notice to meet the goals of providing catglmeeting notice
sufficiently in advance and (commendably) providagenda information,
we refer the Commission to our opinion irOMCB Opinions 206 (2015).
There, we approved the use of a standing noticeomunction with an
agenda. That public body’'s standing website nagieeerally alerted the
public to the public body’s meeting dates for tlearyand gave the probable
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location, and it also instructed the public that Hgenda would be posted
within five to seven days of each meeting. Thendgethen confirmed the
meeting details and included information on what gublic body would
discuss.

A. Minutes

As relevant here, the Act requires the public bmdyrovide minutes
in the form of either “live and archived video ardégo streaming” or else
written minutes, which must be prepared as “sooprasticable” after the
meeting. 8 3-306(b). The County’s website shows ttia Commission has
sometimes streamed the video of its meetings, laogktvideos are posted.
On December 3, 2014, the County’s video technolegy being upgraded,
and those services were not available, so stafetlito the audio system in
order to make an audio recording available. leappthat staff learned about
five months later that nothing had been record&dff then prepared written
minutes and provided a draft to Complainant in @15 when she asked
for them. In the course of responding to our ssaféquest for the date on
which the Commission adopted the draft as its neimof the session, it was
discovered that the Commission in fact has not canget.

The County Attorney states that staff will now ckiaadio recordings
promptly to ensure that the system worked anditiee€ommission will now
adopt minutes at each successive meeting. Wetliaidthe Commission
violated the Act by failing to adopt its written mutes in a timely manner,
we approve of the steps that it will now take toie\such violations, and we
encourage the Commission to adopt the minutes sdloae its next meeting,
unless that process will involve a substantivewlison that should occur in
an open meetingSee 8 OMCB Opinions 176, 177-78 (2013) (addressing
circumstances in which it might be appropriate tho@ minutes by
circulating them among the members).

Conclusion

We have made suggestions on how the Commissiornt migtify the
standing notice on its website so as to ensurethieapublic knows how to
find complete information about its meetings. Wevéndound that the
Commission violated the Act by not timely adoptthg draft minutes of its
December 3 meeting. We have not addressed theatlag that concern the
Commission’s posting of documents on its websitg gne Complainant’s
efforts to inspect a permit file, because thosegallions do not state
violations of the Act.
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